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NOTES. 661 

Power op a Court to Strike Out an Answer as Punishment for 
Contempt. — By a most obvious application of the fundamental princi- 
ple that the grant of a general power carries with it every particular 
power necessary to its exercise, 1 the authority of a court to punish 
for contempt becomes unquestionable. 2 In the exercise of this power 
the court is confronted with the duty not only of vindicating its own 
dignity but also of preserving to the litigants all of their substantial 
rights. 3 It is apparent, therefore, that the party at fault is not 
merely by virtue of his contempt prohibited from demanding that the 
court preserve to him his constitutional rights with regard to the 
litigation in hand. 4 Thus, although the courts are constantly exer- 
cising this jurisdiction to punish for such disobedience, they are 
always solicitous to determine that the party is not thereby denied 
due process of law." 

In determining the question as to the power of a court of chancery 
to strike out the answer of a delinquent party as punishment for 
failure to obey its orders, the courts have not been in complete accord, 
New York being perhaps the most conspicous in affirming the existence 
of such a right. 8 The proper answer to this inquiry lies in a determina- 
tion of whether or not the defendant is thereby deprived of due pro- 
cess of law and, since this constitutional guaranty must be interpreted 
with reference to the meaning of the term at the time of its insertion 
into the Constitution, 7 this question must in turn depend largely upon 
a proper conception of the powers of the English Court of Chancery. 
The basis of the practice in this particular class of cases undoubt- 
edly lies in a rule promulgated by Lord Bacon, 8 and which by its terms 
not only gave the court power, but in reality placed upon it a duty, 
to refuse to hear the offendor in that or any other suit unless the 
contempt be suspended. Thus it is apparent, that if this ordinance 
is to be construed literally much support is given to the position 
taken by the New York Courts, and there are, moreover, some early 
English cases which appear to so define the powers of the court. It 
would seem, however, that this rule can best be interpreted by reference 
to the general practice which has grown up under it. 10 An examina- 
tion of the cases shows that the courts early began to so modify the 
rule as to depart from its literal meaning. Thus, its application was 

l Heard v. Pierce (Mass. 1851) 8 Cush. 338 

'Ex parte Terry (1888) 128 U. S. 280; Piper v. Pearson (Mass. 1854) 2 
Gray 120; Smith v. Speed (1901) 11 Okla. 95. 

'Robinson v. Owen (1865) 46 N. H. 38; People ex rel. O'Connor v. 
Sickles (N. Y. 1891) 59 Hun. 342. 

'Cartwright's Case (1873) 1 14 Mass. 230; People v. Wyatt (1892) 17 
Col. 252. 

'Ex parte Strieker (1901) 109 Fed. 145; Holt's Case (1893) 55 N. J. L. 
384; State v. Ives (1895) 60 Minn. 478. 

'Walker v. Walker (1880) 82 N. Y. 260. 

'Hovey v. Elliott (1897) 167 U. S. 409- 

"The seventy-eighth ordinance of Lord Bacon, promulgated in 1618, 
declared, "They that are in rebellion, are not to be here (heard), neither 
in that suit nor any other, except the Court of Special Grace suspend the 
contempt" Beames' Orders in Chancery 33. 

'Vowles v. Young (1803) 9 Ves. 172; Anonymous (1808) 15 Ves. 174; 
Clark v. Dew (1829) 1 Russ. & M. 103. 

"Wilson v. Bates (1838) 3 M. & C. 197. 
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soon limited to proceedings in the cause in which the contempt had 
occurred, 11 a holding in direct conflict with the words of the ordinance. 
Subsequently, the courts restricting the rule to its narrowest limits, 12 
allowed the party to make a motion going to clear his contempt, 13 and 
even declared the necessity of giving notice of proceedings about to be 
taken against him, 14 granting as an incident thereto a right to resist 
such proceedings on the insufficiency of the plaintiff's allegations. 15 
In view of the liberal attitude thus evidenced by the court, it was but 
a short step to allow him to institute any proceedings necessary to his 
defence and such appears to have been the uniform practice in the 
later eases. 10 It seems, therefore, that the rule as interpreted and 
expressed by the courts whose action it was designed to regulate was 
considered as simply declaratory of the principle that a tribunal having 
control of its own proceedings, although unable to deprive a party of 
his strict rights, could refuse to grant him matters of favor 17 and 
consequently could not strike out an answer as punishment for 
contempt. 18 

To maintain a contrary theory would, moreover, be directly opposed 
both to the general conception of our legal system and to the funda- 
mental principal underlying the power to take judgment pro confesso. 
The liability to prosecution and the right to defend are, at law, insepar- 
able and to deny the latter would seem to pervert the legal significance 
of the former. 10 The importance of this principle is well illustrated 
in the nature of the proceedings necessary to a valid judgment in rem, 
for, even in such cases, constructive notice, whereby the defendant is 
given an opportunity to protect himself, is as essential to a valid 
decree 20 as is personal service in an action in personam. Nor does it 
seem that the New York rule can be sustained by invoking the doctrine 
which permits the taking of a decree pro confesso. From the fact 
that a party neglects or refuses to answer the charges of a complaint, 
an inference that he thereby confesses its allegations and consequently 
waives his right to defend, is legally justifiable. 21 To say, however, 
that on failure to answer because denied that right, a like inference 
arises, is to overlook the true principle upon which such a judgment 
is based. 22 The very fact that he attempts to answer would rather 
raise a presumption that he denies the charges. 

"Clark v. Dew supra. 

12 Richetts v. Mornington (1834) 7 Sim. 200. 

"Cattell v. Simons (1843) 5 Beav. 396. 

"King v. Bryant (1838) 3 M. & C. 191 ; Fitpatrick v. Hawkshaw (1823) 

1 Hogan 82. 

"Anon. v. Gort (1823) 1 Hogan 77; Valle v. O'Reilly (1824) 1 Hogan 
199; Howard v. Newman (1828) I Moll. 221; King v. Bryant supra. 

"Morrison v. Morrison (1844) 4 Hare 590; Haldane v. Eckford (1869) 
L. R. 7 Eq. 425; Futvoye v. Kennard (1859) 2 Giff. no. 
"Robinson v. Lord Byron (1788) 2 Dick. 703; Roper v. Roper (1688) 

2 Vern. 91; Johnson v. Pinney (N. Y. 1829), 1 Paige 646. 

ls Hovey v. Elliott supra; Gordon v. Gordon (1892) 141 111. 160; Foley 
v. Foley (1898) 120 Cal. 33. 
"McVeigh v. U. S. (1870) 11 Wall. 259- 
"Windsor v. McVeigh (1876) 93 U. S. 274. 

"Gilbert, Forum Romanum 35, 36; Hazard v. Durant (1878) 12 R. I. 99. 
32 Hovey v. Elliott supra. 
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Illustrative of a further objection to this doctrine is a recent 
case, McNamara v. McNamara (Neb. 1910), 126 N. W. 94, in which 
it was argued that a court of equity might, consistently with the 
theory of due process of law, strike out the defendant's answer to the 
merits of an action for divorce and enter a decree pro confesso 
because of his failure to pay temporary alimony pendente lite. In 
discussing the question the court, besides expressing its disapproval 
of the New York cases on principle, very properly pointed out the 
further fact that in such actions the public interest is involved to 
such an extent in the preservation of the marriage status 23 that to allow 
the defendant's answer to be stricken out in such cases might be con- 
sidered against public policy. Surely, the introduction of this doc- 
trine would in many cases lead to the granting of divorces on evidence 
which, because of the lack of opportunity to defend, might easily, if 
controverted, have been found insufficient or false. 24 . It seems, there- 
fore, that both as a matter of principle and policy the decision of the 
court was a proper one. 



The Constitution as a Limitation on the States Power in the 
Execution of a Trust Created by Congress. — The problem pre- 
sented to the court in the case of the Great Northern Railroad Go. v. 
Minnesota (1910) 30 Sup. Ct. Hep. 344, suggests an inquiry as to the 
validity of the contention that a State, in dealing with land granted 
to it by Congress in trust for certain specific purposes, may, in carry- 
ing out the object of the grant, deal with the property without regard 
to the provisions of its constitution. The question has arisen in con- 
nection with lands conveyed to the State in furtherance of a con- 
gressional plan to aid in the construction of a particular line of rail- 
road, and it has been said that, notwithstanding a direct constitu- 
tional provision that all land should be taxed according to its value in 
money, 1 the legislature might, in order best to carry out the purposes 
of the trust, convey the lands to a railroad company exempt from 
taxation. 

It is undoubtedly true that a State may maintain the position of a 
trustee, and, as such, may administer the trust through its legislative 
powers. 2 Having voluntarily assumed this relation, it then becomes 
subject to the usual obligations attaching to that capacity and conse- 
quently must exert its powers to their fullest extent in further- 
ance of the purpose of the trust. 3 It does not seem, however, that the 
assumption of such a relation would, of itself, place upon it any 
duties, or give it any powers, inconsistent with the express limitations' 
of its constitution. It has been suggested, however, that the State, in 
carrying out the provisions of the contract from which the trust arose, 
was engaged, not in the execution of its constitutional obligations to 
its people, but of its contract obligation to the United States, and 
having accepted the trust, must have all the freedom of judgment 
necessary to the complete performance of its obligations. 4 This argu- 

*Trough v. Trough (1906) 59 W. Va. 464. 
''Gordon v. Gordon supra. 
'Constitution of Minn. Art. 9, sea 3. 

Terry, Trusts (5th ed.) § 41; U. S. Stat. (1836) c. 252; U. S. Stat. 
(1846) c. 178. 
"Lowry v. Francis (Tenn. 1831) 2 Yerg. 534. 
'Stearns v. Minn. (1900) 179 U. S. 223, 253. (Opinion by Brewer, J.) 



